The notion and theory of legal pluralism have been witnessing an increasing interest on part of scholars. The theory that originates from the legal anthropological studies and is one of the major topical streams in the realm of socio-legal studies slowly but steady started to become a point of departure for other disciplines. Unavoidably it has also gained attention from the scholars in the realm of the law of the European Union. It is the aim of the present article to illustrate the legal reality in which the law of the Union and the national laws coexist and intertwine with each other and, subsequently, to provide some insight on the manner national judges personally construct their own understanding of this complex legal architecture and the problems they come across in that respect. In that sense, the present article not only illustrates the new, pluralistic legal environment that came into being with the founding of the Communities, later the European Union, but also adds another dimension to this by presenting selected, empirical data on how national judges in several Member States of the EU individually perceive, adapt to, experience and make sense of this reality of overlapping and intertwining legal orders. Thus, the principal aim of this article is to illustrate how the pluralistic legal system works in the mind of a national judge and to capture the more day-to-day legal reality by showing how the law works on the ground through the lived experiences of national judges.
Introduction
'Legal pluralism is everywhere. There is, in every social arena one examines, a seeming multiplicity of legal orders, from the lowest local level to the most expansive global level.' 1 The notion and theory of legal pluralism, which is based on the idea that a society has more than one legal order, 2 have been witnessing an increasing interest of scholars. The theory that originates from the legal anthropological studies and is one of the major topical streams in the realm of socio-legal studies 3 slowly but steady started to become a point of departure for other disciplines. 4 Unavoidably, it has also gained much attention from the scholars in the area of the law of the European Union (hereinafter the EU or the Union). The European Union, which is based on the system of the Treaties, 5 is a supranational transnational organization that goes beyond the nation-state 6 and has its own regulatory regime that affects regulatory regimes of its Member States. What is more, in situation of conflicts between those legal regimes, it is the law of the Union 357 (2005) . Referring to the EU as to an international organization is necessarily a simplification for the purposes of this article. Theorizing the European Union and its nature remains one of the most comprehensively discussed issues in the academic writing, in both legal and political science studies. There, the Union is referred to as a political organization, international organization, domestic political system, 'a unique experiment in governance beyond the national-state' or 'a new and emerging system of "governance without government"', see Pollack at 380.
that is to take precedence over national laws. The 'multilevel nature of this supranational construct', 7 which rests on competing legal claims originating from the interaction of national and EU 'regulatory spheres', 8 poses one of the most intricate problems attached to this peculiar transnational legal structure. The existence of such a legal construct naturally brings another dimension to the notion of legal pluralism and implies, in this particular situation, a coexistence of two overlapping but autonomous legal orders with their own, but yet interconnected, judicial systems that can enforce compliance. 9 Consequently, the notion of a legal order should be underscored since it distinguishes it from the situation of legal pluralism where both legal and nonlegal orders coexist. 10 Paraphrasing Tamanaha, we are speaking here of a situation of legal pluralism where two official, positive, institutionalized legal systems coexist, which differentiate it from a situation where, for instance, religious and cultural normative orders coexist. 11 In that respect, a somewhat narrow variant of legal pluralism is employed for the purpose of this article.
One of the most outstanding features of the law of the Union is the fact that it can produce rights and obligations not only for the contracting Member States but also for their citizens. 12 However, while the EU Treaties create a system of judicial protection at the EU level, which is embodied in the Court of Justice of the EU (hereinafter CJEU or the Court of Justice), they are practically silent on the way the rights that individuals derive from Union's law should be protected. 13 It occurs that disputes in which EU law is at stake and which arise between individuals and public authorities of the Member States, or between two or more private individuals, are to be heard in national courts and tribunals. It is the underpinning premise of the system of judicial protection in the Union that those are the national courts that are expected to protect those rights and ensure effet utile of EU law. It is the national judge who has to function in this system of interacting, overlapping and at times conflicting legal orders, 14 and it is the national judge who hears disputes in which state and non-state/EU legal sources may be applicable. In cases of substantive conflicts between both legal orders, it is the national judge who must find a solution and remedy the situation by, for instance, giving precedence to the law of the European Union or interpreting the national law in harmony with EU law. Those and many other tasks that are placed on national judges by EU law 15 should be seen in the light of the fact that EU law has been increasingly affecting a great number of national legal realms. This implies that a great deal of legal norms that judges apply in their daily work origins either directly or indirectly from the law of the Union, whereby one would be inclined to assume that EU law has an enormous bearing on judicial practice whereby it has become a regular aspect of adjudication. By and large, all national courts are potentially decentralized EU courts and, consequently, all national judges are EU law judges expected to treat the law of the Union like national law and apply EU law in their daily work. Nonetheless, the developments in the Member States show that the functioning of a national judge at the crossroads of national and EU law has not been easy. Examples from the jurisprudence of national (highest) courts illustrate how perplexing it has become to fulfill the task of a decentralized EU judge. 16 Particularly, the doctrine of supremacy of EU law has not gained much applause on part of national courts. 17 This is why the issue of legal pluralism in the EU has become a point of a considerably intense academic discussion. However, those very instructive contributions concerning the functioning of the multi-level constitutional order predominantly focus on the way national constitutional/ highest courts of the Member States participate (if at all) in the process of legal integration within the Union. 18 The objective of the present article is different: it namely aims at, first, sketching the legal reality of two overlapping legal orders and, second and more importantly, providing some empirical insights regarding the way national private law judges function in and make 17. Several supreme national courts rejected the idea of absolutely supreme EU law in a rather straightforward manner. The never-ending skirmish between the CJEU and the national supreme courts concerning the issue of absolute supremacy and the ultimate authority to decide which law takes precedence (Kompetenz -Kompetenz) is well known and broadly discussed in the academic writing. Basically speaking, the discourse relates to the issue of the transfer of competences of Member States to the level of the European Union, and the limits to the participation of the state in the EU, but also the allocation of competences between national constitutional courts and the CJEU. As observed by Davies, 'The national courts, notably the Bundesverfassungsgericht, take the view that if EU law infringes aspects of the national constitution it will no longer apply on their territory, at least to the extent of infringement. sense of this peculiar legal environment. Also, the (potential) problems that are the consequence of this pluralistic order are brought to the fore. Hence, the core of this article is to assess and understand how national private law judges individually place themselves in the pluralistic legal environment. The following questions are addressed in this contribution: what is the actual role of EU law in the daily practice of national courts? What is the knowledge of EU law and the reception of the legal order of the European Union among national judges? What are the problems attached to the functioning in such a multi-leveled and heterogeneous legal order? The subsequent discussion is therefore not aimed at answering the question how judges resolve specific legal problems and apply (EU) law to cases at hand, but at providing insights regarding the way they observe and construct the legality of EU law and how they see the relevance of EU law for their daily practice. In that sense, this contribution not only provides a theoretical view on the way EU law interacts with national law, but also offers several illustrative, pragmatically oriented examples of how national judges perceive the role of EU law and experience it in the daily practice. The above questions are not easy to be addressed, and a mere black-letter analysis of national case-law is not capable of providing adequate answers to them. They imply the necessity of going beyond the scene of formal law and employing an interdisciplinary approach and methodology. For the purposes of the present article, empirical data that originate from larger socio-legal studies conducted among national civil judges of lower courts in Germany, the Netherlands and Poland are used. These data illustrate the way national judges individually and personally establish their own understanding of the legal system in which laws of state and nonstate origin coexist, intertwine and interact with each other and at the same time are autonomous. Also the problems they come across while dealing with the EU law sources are brought to the fore. For the purposes of the empirical part of the study, several elements of the theory of legal consciousness are borrowed and applied. This article will first discuss the theory of legal consciousness, which constituted the theoretical underpinning of the above-mentioned empirical studies among national judges. Next, the nature of the legal order of the European Union and the role of the national judge in enforcing EU law seen from the theoretical point of view will be illustrated. Subsequently, insights regarding the way national judges of lower courts in Germany, the Netherlands and Poland experience the law of the Union and the multi-level legal order will be presented. This part will necessarily be preceded by a short introduction regarding the methodological approach applied in the empirical study. In the concluding remarks, it will be attempted to bridge the theoretical perspective with the empirical insights. 21 The latter terrain of legal pluralism is, however, addressed to a somewhat limited extent. 22 Exploring the way state officials place themselves in the pluralist legal order, approach it and deal with it is a daunting exercise from both theoretical and methodological point of view. To address this problem, the larger empirical studies loosely drew on the theory of legal consciousness. 23 The notion of legal consciousness is a comprehensive one and has various dimensions but, in general, refers to the process of perception and understanding of the role of law, and the process of compliance with law by individuals. 24 Legal consciousness focuses on what individuals know about the law 25 and the way the law is approached, invoked and used by them. As claimed by Ewick and Silbey, the phrase legal consciousness is used to 'name participation in the process of constructing legality.' 26 In their research, the authors dealt with ordinary citizen's (lay people) understanding of law and the varieties of legal consciousness that they revealed. 27 By and large, they explored how different people imagine, use, respond to, invoke and experience the law and thereby constructed and confirmed a certain kind of legality. 28 Hence, legal consciousness concerns not only the way people behave but also their attitudes with regard to the legal actions that may be undertaken. 29 Yet, as observed by Ewick and Silbey, in order to know how the law is resorted to it is necessary to know not only why, when and how the law and legal institutions are used, but also why and when they are not used. 30 All in all, the notion of legal consciousness is used in order to identify the manner particular individuals understand what the law is, experience it and respond to it. 31 For the purposes of the larger empirical studies among the national judges, the theory of legal consciousness was considerably narrowed down in order to discern what the judges know about EU law, how they see, respond to and make use of it, and how they try to come to grips with the multi-level legal order in the day-today reality. It was therefore focused on the manner judges personally perceive the role of the law of the Union, deal with it (if at all) in their daily practice and understand how the pluralistic legal system works. One can of course pose a question of reasonableness of exploring legal consciousness of judges. The most important and obvious reason of doing so is the fact that law plays a completely different role in professional activities of judges than it plays in lives of lay people. Law is a self-evident and permanent part of the practice of courts, and judges are supposed to know the law and be the mouth of it. 32 For a lay person, the law is an intrusive and mostly remote aspect of her life. 33 Therefore, legal consciousness of a judge has necessarily a different dimension than that of an ordinary citizen. In case of the judiciary, one can speak of legal consciousness, which is 'internal' to the system of law and which 27. The authors collected accounts of the law from more than 400 US citizens originating from different social and ethnic classes and with different educational backgrounds. On the basis of those accounts, they distinguished different forms of legal consciousness. stands in contrast to its 'external' dimension, which is presented by ordinary citizens. 34 For that purpose, the 'the law first perspective' was applied in the respective empirical studies. 35 By and large, the premises of the legal consciousness theory were narrowed down and reformulated in order to fit the specific circumstances of the current research, but the final objective of the empirical exercise remained within the general framework of the legal consciousness theory, that is to say it focused on discerning how people (judges) approach, use, respond to, invoke and experience (EU) law. Before presenting several empirical insights regarding the way ordinary judges of lower civil courts in the three respective Member States construct their own understating of overlapping legal orders, and the problems that are entailed by this complex legal environment, the issue of the relationship between national and EU law and the consequences of that for national judges seen from the theoretical point of view are discussed.
See also International Encyclopedia of Social and Behavioral Sciences

The Relationship between
National and EU Law and the Consequences for National Judges
The question of how EU law interacts with national laws and the consequences of that for national courts is definitely an absorbing but also a subtle and complex issue that revolves around inter alia two invariably controversial legal notions, i.e. direct effect and primacy of EU law. Therefore, considering the issue of the legal nature of EU law and its relationship with national laws in a brief and concise manner remains a daunting exercise. What is more, those pivotal constitutional features of the law of the Union can hardly be found in the Treaties as they origin from the case-law of the CJEU. The Costa v. ENEL judgment -one of the most groundbreaking judgments of the Court of Justiceseems to adequately illustrate the complex nature of the law of the European Union and its relationship with national laws. 36 From the judgment it follows that the Member States agreed to lose some of their state authority as they consented to transfer some of their sovereign powers to the supranational unit, which in consequence implies that EU has its own regulatory regime. Furthermore, EU law forms an autonomous legal order that is ty across all the Member States. 55 In order to achieve all the above-mentioned, the national judge adopts different methodology and tools, such as for instance teleological and systemic method. From the above considerations, it follows that the national judge plays a pivotal role in the multi-level legal order. 56 One can conclude that all national judges, regardless of their specialization and position in the national judicial architecture, are EU law judges. They are entrusted with the constitutive task of ensuring the effet utile of EU law and its uniform application. The process of legal integration within the Union and further development of its legal order very much depends on judges' willingness to cooperate and contribute to this supranational legal order. However, it must be stressed that somewhat little is known about the general reception of EU law by national judges of lower instance courts, the factual impact of EU law on their daily practice, and the potential obstacles national judges come across while exercising their EU law competences. It is the very aim of the following sections to provide some insights with regard to those inquiries. Prior to that, the methodological approach that was applied in the larger empirical studies is sketched.
4 The National Judge in a Multi-Level Legal Order: Individual Experiences
The Mixed-Method Approach and Its
Limitations Both quantitative and qualitative empirical data that will be presented below were collected in the course of two socio-legal studies among national judges of lower courts adjudicating in the area of private law. 57 Judges in three EU jurisdictions, namely, Germany, the Netherlands and Poland were the object of two parallel 55. A national court has to interpret national laws in conformity with EU law 'in so far as it is given discretion to do so under national law', see case Von Colson, above n. 43, para. 28, but this obligation cannot serve as the basis for an interpretation of national law contra legemsee Case C-212/04, Konstantions Adeneler and others v. Ellinikos Organisamos Galaktos (ELOG) [2006] I-06057, para. 110. 56. See Martinico (2010), above n. 17, at 257. 57. A broad notion of private law was adopted for the purposes of the study which implies that also judges adjudicating in the area of employment and social security and commercial law were included. In case of Poland district courts (sąd rejonowy) and regional courts (sąd okręgowy) were included in the study, in the Netherlands district courts (rechtbanken) and appeal courts (gerechtshoven) were included in the study and in Germany higher regional courts (Oberlandesgericht), district courts (Landengerichte), local courts (Amtsgerichte), higher labour courts (Landesarbeitgerichte) and labour courts (Arbeitsgerichte) were included in the study.
empirical projects. 58 The choice of civil jurisdiction was motivated by the fact that the process of Europeanisation of national private laws is quite a novel phenomenon and not much research has yet been done in this area. 59 It should be underscored that the way EU law affects the area of private law has a different dimension than in the area of administrative law. Private law started to be affected by EU law only in the course of the last two decades and in a fragmented way, which implies that it still is a somewhat novel phenomenon and that national judges do not necessarily regularly come across it in their daily practice. Hence, the results of the empirical research and the conclusions following therefrom should not be stretched to other fields of adjudication.
For the purposes of the data collection, a mixed-method approach was adopted that was based on a distribution of a comprehensive questionnaire among the national judges and, subsequently, on semi-structured, in-depth interviews with a limited number of them. 60 The questionnaire and interviews were focused on three general clusters of variables that related to the knowledge of EU law among the judges, their experiences with it in the daily practice, and their attitudes to EU law. This enabled to not only base the research on generalizable data, but also look behind those data in order to find out how judges experience their role in relation to EU law. It was therefore possible to probe for questions like how often judges resort to or use EU law in their daily practice, but also why they do or do not resort to it and use it. The interviews also made it possible to discern the problems judges come across daily while dealing with the pluralistic legal order. In case of Poland, 373 questionnaires were filled in, out of which 300 in their entirety. Eventually 313 questionnaires were included in the analysis, of which 281 are entirely filled out. Subsequently, 25 interviews were conducted with those judges who give their consent to participate in the qualitative part of the study. In the next section, the focus is put on those elements of the larger empirical projects that answer the main research question relating to assessing and understanding how national private law judges place themselves in the pluralistic legal order of Europe. How relevant is the supranational legal order of Europe vis-a-vis their national law, in the eyes of judges? How much do they know of EU law and what is their assessment of the impact of EU law? How do judges look at the relevance of decisions of the European Court of Justice? By presenting a selection of the data and especially by using quotes from the interviews, several insights with regard to the way judges deal with non-state (EU) law are provided. In that sense, the interviews offer a colorful and nuanced illustration of the way the judges perceive and approach the law that they are expected to apply and reflect on the factual gap between the law it ought to be and the law in action. It should be underscored that the presented data are of empirical nature, which means that it is refrained from giving a judgment over what the respondents said. Moreover, the interviews were conducted in an ordinary, non-legal language, whereby it was tried to capture the respondents' personal attitude in order to come as close as possible to the manner national judges construct their own understanding of EU law. For the foregoing reasons, interview fragments may seem paradoxical or amusing. 62 It should be stressed that the interview material reflects the subjective perspective of a relatively small sample of judges. These findings should not be generalized since the representativeness of the sample for the entire national judiciaries is not fully certain. 63 However, since not much research of this nature has yet been conducted, it seems highly relevant to present the insights of the explorative research. As a last methodological point, it should be emphasised that the judges who participated in the empirical study were assured full anonymity and for that reason no personal attributes and data are disclosed in the following sections.
The Role of EU Law in the Daily Judicial Practice: Abstractness and Remoteness of the Legal Order of the Union How do national civil judges in the respective Member
States see the relevance of EU law for their daily practice and what significance do they attach to it? Those two constitutive questions will shortly be addressed below. As mentioned earlier, one could assume that judges are dealing with EU law sources on a daily basis due to the extensiveness of EU regulatory activities, which immensely affects the national legal orders. Nonetheless, the data show to the contrary. From the studies, it clearly occurred that in principle national private law judges deal with EU law issues on a somewhat infrequent basis. According to the Polish survey, 41 per 62. Some nuances from the interviews can, however, be lost due to its necessary translation from the original language to English. cent of the judges did not deal with any EU-law-related case in the preceding twelve months, and only 5 per cent dealt with a relatively high number of cases involving EU law. 64 In particular, the Polish judges expressed their ideas of EU law being a somewhat remote and abstract or even irrelevant aspect of the daily adjudication. Those meager practical experiences with resorting to and applying EU law seem to result in a significant number of judges who take a rather ambivalent stance towards the entire issue. The following statement of one of the Polish judges seems to adequately reflect on the foregoing:
My contact with EU law is very marginal so the whole issue remains a rather abstract one. It is different, interesting but irrelevant.
Other interviewed judges observed that the fact of the infrequent occurrence of EU law in their daily practice is at the same time one of the major problems attached to it. Simply stated, EU law is not perceived as living law or as something that has a real bearing on the daily practice. As declared by another Polish judge:
The infrequency of the occurrence of EU law is actually one of the biggest problems attached to it. If one case in a thousand cases has to do with EU law then you do not associate this law with something that is relevant, something that you can establish clear links with.
This state of affairs in Poland can partly be explained by the fact of a rather short membership of the country in the Union. However, also the results for the Netherlands and Germany -both founding Member States of the Communities/EU -show that, even though the judges in both countries have somewhat wider experiences with EU law, the relevance thereof for the daily practice remains, in general, relatively limited. 65 A German judge refers to the lack of need to resort to EU law:
The German judge has a fully functioning body of national law; he has therefore no need for European law. 66 Another German judge seems to somewhat undermine the relevance of EU law for the daily practice of a judge: 67 Also the opinion of one of the Dutch judges seems to fit the above picture: I always found it interesting but never found an application for it. You do not come across it in your work. 68 Another Dutch judge who has never dealt with EU law in practice concedes:
So far I haven't had any real request to use a European ruling. 69 Interestingly, both quantitative and qualitative data disclosed that the parties to the proceedings may yet not be eager to reach for EU law sources and rather infrequently signal that their dispute might involve some aspects thereof. A Polish judge says: EU law requires much engagement but since we know our national law so well we lack determination to consult EU material law or the jurisprudence of the CJEU directly. It's a system of connected vessels: the parties do not touch upon it so we don't deliberate whether EU should be applied. We don't split hairs and we simply apply national rules. And if the parties do not refer to it then nobody is going to be bothered.
At the same time, many of the surveyed Polish judges were of the opinion that it is the role of the parties to the proceedings to bring EU law aspects to the fore. Consequently, if they do not do it then it is useless to make effort and go beyond what is well known and directly at the disposal of the judge, that is to say national law. 70 In that sense, judges may assume that national law is directly at their reach, it is something they are 'embedded in' and should therefore be applied first.
There are very few cases where EU could play a role. If we don't have to then we do not resort to European law. If the parties do not refer to EU law and there are no doubts in national law why shall you bother and resort to EU law and EU directives? […] Here we mostly make use of national law. And that's enough for us.
This abstractness of EU law and its seemingly scant relevance for the daily practice results in a stronger 67. Ibid., at 47. 68. Ibid., at 39. 69. Ibid., at 44. 70. It should be yet emphasized that a stark contrast in the way Polish civil judges see the problem was detected. Many observed that it is the role of the judge to know the applicable rules regardless of their origin and apply them if a case so requires. This is also supported by the national doctrine and the procedural rules in Poland.
attachment to the local (national) legal order and the national sources of law. Those are also directly at the disposal of a national judge and do not require from her any additional work attached to looking for, consulting and interpreting the sources of EU law. In that respect, also the fact of procedural economy attached to timeconstraints was brought to the fore. Resorting to the law of the Union and applying it to the case implies additional work, effort and consequently the necessity of spending more time on a single case. A German judge declares:
You don't help them [the parties] -and I do not have the time for it -with research that takes hours. 71 All in all, it can be concluded that the theoretical assumption that judges deal with EU law on the daily and frequent basis seem, at least in case of private law judges of lower courts, somewhat inapt. Certainly, this is only one side of the story and in order to get a full picture of the situation it is necessary to investigate the reasons of this relatively infrequent occurrence of EU law in the daily practice. Those seem to be connected not only to the already mentioned passive attitude of the parties to the proceedings but also to the fact of lack of EU law knowledge among judges, which is, in turn, partly caused by the extensiveness of the EU regulation.
Lack of Knowledge of EU Law
The problem of infrequent occurrence of EU law in the daily practice seems to go together with the fact that for a national judge of a lower court it is quite perplexing to get familiar with EU law and to keep pace with the developments therein. The quantitative data for all three countries are very telling in that respect. Only 23 per cent of the Polish judges declared to be wellinformed with regard to the new developments in EU law, whereas 88 per cent declared to be well-informed about changes in national law. In a similar vein, 92 per cent thought to have a (very) good knowledge of national law, whereas only 12 per cent had such an opinion with regard to EU law. Furthermore, as much as 42 per cent stated that their knowledge of EU law was (very) poor. Also the German and Dutch judges admitted that their knowledge of EU law is significantly weaker than that of national law. Twenty per cent of German and Dutch judges declared to be well informed with regard to the developments in EU law. 72 Likewise, only 12 per cent of them assessed their knowledge of EU law as (very) good. It is evident that in all three countries, it is the minority of the group that finds their knowledge of EU law satisfying. Yet it necessarily has to be emphasised that instances when a judge possesses a good or even very good knowledge of EU law are present; they still seem rather exceptional though. The evidence for Poland clearly illustrates that many judges are likely to lack proper knowledge of institutional, procedural or material EU law. More strikingly, the Polish example shows that judges frequently do not realize whether and how EU law might be relevant for the proceedings. One of the Polish judges reflects a legal reality where the lack of knowledge and the extensiveness of EU law imply an incidental application of EU law.
We all know civil and criminal law and when we are confronted with any issue regarding those laws we know that there is one or another statute in which the issue is regulated and we know how to find it. We do not possess such knowledge with regard to EU law. I have applied some EU norms only because I came across them by accident.
Another Polish judge declares in a very straightforward way:
I do not know EU law and I cannot assess whether, when and how I am supposed to resort to it.
A Dutch judge admits that he would like to have more general knowledge of EU law, which would make it possible for her to establish some links with it. At the same time, the judge admits that due to the comprehensiveness of the EU legal order it is practically impossible to become familiar with it in more detail:
[…] That it becomes more familiar, that you get a more complete picture; that it feels more your own. I gave up the illusion that you can know all the directives. It is important that you know the system, the main directives. 73 A Polish judge illustrates the complexity of situation, which could be described as a system of connected vessels. In her opinion, the judge is, at least in theory, expected to resort to and apply EU law of her own motion but due to the extensiveness of the EU body of law and the existent gaps in EU law knowledge she must rely on the input of the parties to the disputes. Those, in turn, are not always capable of substantiating their rights which may follow from EU law.
One of the reasons why EU law does not occur in the courts is the fact that parties do not signal it. Certainly in our system we have the iura novit curia principle and I guess also the ECJ is of the opinion that EU law should be applied ex officio. Anyway, attorneys are totally ignorant of EU law and are incapable of pointing out that EU law could be applicable. Even if they refer to EU law then in a very general way, for instance that the national provisions originate from a directive but further they cannot even say what that means in practice. So, it is obviously the role of the judge to know that EU law could be at stake but that's all in theory. Since we don't know EU law we must rely on the parties to show us its relevance.
73.
Ibid., at 47.
As the qualitative data seem to suggest, this lack of confidence with regard to EU law may, in turn, trigger the feelings of uncertainty or even frustration among the judges and might, in some cases, results not only in legally incorrect decisions but also in attempts to avoid any EU law discourse.
Complexity, Clarity and (Lack of) Legal
Certainty What do judges think of the scope of EU regulatory activities and consequently the body of its law? What are the consequences of the overlapping legal orders for the principle of legal certainty? The qualitative studies reflected the reality in which a judge struggles with the scope of EU law, which she finds difficult to get acquainted with and subsequently apply in the daily practice. This in turn may have profound consequences for the constitutive principle of legal certainty. One of the Dutch judges reflects:
[…] European law has such gigantic magnitude -as a Dutch judge you already have the feeling that you only really know a small part of Dutch law; this is even more so with European law. 74 A Polish judge laments that the extensiveness of EU law has become very perplexing:
The amount of EU law regulation makes one's hair rise! It is definitely harmful since the problem of finding the relevant provisions becomes very evident. The scope of this law has achieved such an extent that I heard from my friends working in the advocacy that they use the arguments of EU law just because the judge hearing the case would not be capable of finding the provision at issue! The criticism of the scope of EU law does not end with the fact of the overgrowth and remoteness of the EU regulatory activities but also touches upon the excessive complexity of legislation. One of the Polish judges is very critical of the existent situation, which she perceives as irrational:
You know, the law is a source of income for multitude of people so for them it is definitely favorable. But the scope of it is just devastating, no one is capable of embracing it. This is obviously a very negative development for in most instances they just split hairs and search for rules in simple, straightforward situations, they multiply provisions which only pervert any logical approach to normal functioning. If you have a simple situation and in order to resolve it you must approach a group of specialists then it is outrageous, isn't it?
Moreover, as some of the judges noticed, the laws are at times not coherent and may collide with each other. A Dutch judge asked about the quality of EU law points to 74. Ibid., at 48. the incoherence or even contradictions between various sources of EU law:
Is it well formulated? Well, as a rule I think not. It is too much a political compromise what is put on paper. You also see in the preambles things that completely seem to contradict each other. You think that everybody laid his own egg and everybody is happy. Thus, as far as this is concerned: 'no'. 75 The foregoing line of arguments naturally brings another point to the discussion. In the personal narratives, many judges pointed to the principle of legal certainty and legitimate expectations as one of the problems attached to the role of EU law in the multi-level legal system. It occurs that the body of EU law has become too complex and perplexing, which makes it impossible to comprehend, even for a legal expert. In that sense, it may pose problems to individuals who cannot easily identify the sources of legal rules and consequently determine the content of those rules, that is to say their very rights and obligations. 76 At the same time, it has also become perplexing for the judges who have difficulties navigating through this complex and fragmented legal architecture with its all exceptions and derogations. Consequently, many judges are likely to feel insecure when it comes to EU law or afraid that they might have missed or omitted something that would otherwise impact cases they are presiding over. A German judge notices:
It is more that there is insecurity if a lawyer mentions something. Oh my god, have I overlooked something? And then you do research and you normally find out that the lawyer just guessed. He read something somewhere without going into depth. 77 In a similar vein, a Polish judge notices that the lack of knowledge combined with the scope of EU law may result in situations where a judge unintentionally bypasses EU law that would otherwise impact the outcome of the case:
[…] taking into consideration the magnitude of EU law regulations I am never really sure whether I processed with an issue correctly, whether I have not overlooked, omitted something. This feeling of anxiety is continuously present since my knowledge of EU law is too general […] So indeed, there is a high risk that EU law elements pass by totally unnoticed […] Another Polish judge points to the inner collisions in the system, its open-endedness and lack of straightforward answers. Those, in the opinion of some judges, may jeopardize the coherence and uniformity of the legal system and altogether implicate more complexity in the daily work of a judge.
The problem is not with EU law as such but with all those inter-systems collisions. Because those systems overlap but in practice it does not work as smooth as you would think. EU law yes, but how to use it in a particular case? Is the local government the emanation of the state or not? Is it horizontal or vertical situation? And then all that jurisprudence! And then all the work time regulations and the results thereof.
The enormous scope and fragmented nature of EU law brings the discussion back to the lack of EU law knowledge among the judges. In view of the foregoing, it does not anymore come as a surprise that for a national judge it seems nearly impossible to get familiar with the body of EU law, including the CJEU's jurisprudence, in more detail. Next to the above-discussed and closely linked with the problem is the issue of the place and feasibility of the Court's case-law for the daily judicial practice and the activist role of the CJEU in interpreting EU law sources, which will be considered below.
Legitimacy of the Court of Justice and
Feasibility of Its Case-Law The final topic to be discussed concerns the issue of the role and nature of the jurisprudence of the Court of Justice and possible problems attached to its application. This problem revolves around two different aspects. On the one hand, there is the problem of the language, style and the lengthiness of the case-law, and, on the other hand, there is the issue of the active way the CJEU interprets EU law. A Dutch judge emphasises the difficulty attached to the reading of Court's judgments: I simply find the decisions of the ECJ unreadable. The 'if […] then', 'and then' and 'the question of this and that number' and you do not even know which question it was. I find it immensely exhausting to read. 78 Similarly, a Polish judge observes:
The judgments of the Court are written in other language which is very much different from the language we are used to. So we assume that an ordinary judge will start reading any judgment of the Court then he will fall, to be honest. Here we seriously need an icebreaker to overcome the barriers in mentality and approach.
Also a German judge admits that:
It is sometimes rather difficult to understand the ECJ. A Polish judge points to the fact of the daily reality where judges may not have enough time at their disposal to embark on getting familiar with the case-law of the Court:
I have read two judgments of the Court. I don't have time to read them just like that, without a reason. They are way too long, I can't afford reading 60 pages, I have other tasks to complete.
A similar emphasis on the style and lengthiness of judgments is conveyed by another Polish judge:
Those judgments have, let's call it, Byzantine style. They are scattered and very formal. Too much description and lengthiness. It is just too much so it is understandable that judges have issues with it.
The second line of criticism regarding the Court of Justice goes beyond the mere way its judgments are formulated and touches upon the core issue of the role of the judiciary in creating legal rules. In particular, the Polish judges seem quite critical of the way the Court makes rules by resorting to the teleological method of interpretation of EU law. To some of the judges, such a method of interpretation may seem illegitimate as it undermines legal certainty.
I dislike this manner of adjudicating where they create legal rules and principles in situations where there is no legal basis for it. The CJEU makes law and that is alien to my way of perceiving the role law plays in general. A court applies the law, it mustn't make the law. I know the arguments of the Court why they do it but I do not agree with them. So you suddenly discover that there is something which in fact is not there.
In a similar vein, another Polish judge observes:
When you apply the dynamic methods of interpretation you run a great risk, you stray from the most pivotal role the law plays in the society, the stabilizing role, because you don't know what to expect, you don't know what you are standing at […] A dynamic way of interpreting legal provisions means that from A I will arrive at G, that is to say A provision will become something totally different […] It's a great risk.
In that sense, the Polish judges put the emphasis on the problem of judicial activism, the output legitimacy of judge-made law and the extensive use of the teleological method of interpretation, which do not necessarily fit the local legal culture and the traditionally established boundaries of the judicial functioning in some of the Member States.
Conclusions
This article has brought together theoretical and empirical insights concerning the functioning of judges in a pluralistic, multi-level legal order into one analytic frame, whereby it attempted to bridge the gap between the theoretical underpinnings of this legal structure and the manner national judges experience this structure in their daily practice. As the theoretical part of this article illustrated, the law of the European Union puts a whole range of tasks on the national judge. It requires her to treat EU law as an integral part of the legal order and asks her to resort to and directly apply it in the daily practice. It obliges her to give precedence to EU law provisions and to interpret national provisions in the light of the entire legal order of the Union. It urges her to resort to the CJEU with all possible problems concerning the interpretation of EU law, which may occur in the processes of adjudication, and requires her to apply the case-law of the CJEU, which is the highest judicial authority for EU law issues. Nonetheless, the sections that are based on selected empirical data, even though somewhat cursory, which implies that we should be careful with generalizations, clearly show that the way the law is experienced in practice may be quite different from the way it ought to operate. For a national lower instance private law judge, EU law does not necessarily constitute an axiomatic, natural and integral part of the legal order. Often enough, it is abstract and remote, and it adds up to the complexity of the judicial process. Many judges may feel distant from the legal order of the Union and experience practical problems with resorting to it and accommodating it into the adjudication process. Hence, the assumption that EU law is everywhere and for that reason the judges should eagerly and daily resort to it seems somewhat exaggerated. The lack of proper EU law education, and consequently the lack of familiarity with EU legal sources, and the functional reasons like, for instance, lack of time and other resources only add up to the complexity of the situation. This lack of knowledge puts into question the operationalization of the most basic principles of EU law such as direct effect, harmonious interpretation or ex officio application of EU law. In a similar vein, the authority of the CJEU and its jurisprudence is not something that is axiomatic and can be taken for granted. Some of judges may even represent a sort of skepticism or cynicism towards legal rules and concerns about the legitimacy of the entire system. EU law clearly expects a different way of adjudicating; it expects to look for objectives of the EU legislation in order to ensure its effet utile, but this may at times be difficult to complete when the local legal culture and the local particularities of the judicial process do not create room, which would facilitate going beyond the mere textual interpretation of the provisions at issue. By and large, a national lower court judge is very much embedded in and attached to the national legal order, local sources of law and the locally practiced judicial method-ology (formalism), which in turn may influence the way judges approach and apply EU law and might, at times, compromise its effectiveness and uniformity across the Union. The selected data presented in the foregoing sections show that judges' legal consciousness regarding EU law is very much shaped by their personal experiences with resorting to it and applying it, and their knowledge of it. That is also why legal consciousness is a somewhat emergent and fluid notion, as it may evolve in the course of time together with the gained experience and knowledge. 80 This is in line with other research concerning legal consciousness of lay people in which it is claimed that legal consciousness is a process taking different forms and that a particular individual might '[…] express a multifaceted and possibly contradictory consciousness'. 81 Similarly to legal consciousness research regarding lay people, this research shows that judges may adopt a whole range of approaches to (EU) law, and some of those approaches may even be labeled as cynical, showing resistance or distrust to EU law and questioning its legitimacy. 82 Finally, the findings of this research are consistent with other research that points to the role of the prevailing legal culture of the judiciary and the necessity for it to evolve in order to accommodate the changes brought by the new (EU) legal environment. 83 The foregoing discussion shows that legal pluralism can be somewhat problematic when national courts are expected to apply legal rules that originate from a distinct, that is to say state and non-state (EU), legal orders. As the empirical data show, asking national judges of lower instance courts to treat legal sources that have their roots outside the state as an integral part of the national legal system might at times pose a challenge. The problems judges experience in that regard may be of an abstract nature, but they are frequently of a somewhat mundane, trivial character. The results also emphasise the problems incurred by the comprehensiveness of the pluralistic legal order and the intensity of EU regulatory processes. The foregoing should be seen in the light of the very nature of the work courts of lower instance are performing, which often boils down to finding swift solutions to hundreds of more or less complicated disputes. This constitutive task becomes more complex and intricate if the judge deals with a multilevel legal structure. All in all, in a legal order that rests on state and non-state legal sources that together establish a fragmented legal jungle, 84 a national judge may at times be lost and overwhelmed. This, in turn, may jeopardize legal certainty for both the judges themselves and the individuals standing before them. Yet, the existence of such a complex legal order may also create opportuni- ties for individuals who may try to advance their objectives by resorting to non-state legal sources. However, those opportunities seem to be reserved for those who simply can afford a good and skilled lawyer. 85 
